assumes ASARCO knew of complainant's statement there is no
persuasive evidence that the company took any adverse action
against him.  The Magoon/Myles incident started the day before
the MSHA inspection.  On that day Douchene directed the two men
to bar down a loose slab.  They apparently began to do so and
their supervisor (William Arthur) told them to terminate their
activity.  The following day an MSHA citation was issued for the
same slab.  Douchene then called Magoon and Myles into his office
He asked them if they knew the nature of insubordination.

All of these events had occurred before complainant made any
statments to his father.  Complainant relates that "after the
shift was over I talked to Bob Magoon and Bob told him that they
were fired and he [Andre Douchene] was mad because he got wrote
up for something that he thought he shouldn't have gotten wrote
up for" (Tr. 172).

In sum, the Magoon/Myles incident does not establish that
respondent discriminated against complainant,

Complainant further contends that the company admits it was
motivated to terminate him by virtue of his work record as a
whole, citing the transcript at 614.  Complainant then argues
that his work record includes a refusal to work in an unsafe
place.  Further, his severe allergy condition rendered it unsafe
for him to work.

Complainant has overemphasized a portion of the evidence.
The person who made the ultimate decision to fire complainant was
Andre Douchene with Mike Lee's strong recommendation.  Douchene
testified that he and Lee discussed complainant's warning slips
and they both knew he had been disciplined for sleeping.  The
following day Lee and Douchene went over complainant's record.
They decided they had done all they could to try to get
complainant to become a good employee.  Specifically, they
considered his adverse work record which was documented.  He'd
been caught sleeping twice, and he had received numerous warning
slips (Tr. 615 ) .

Complainant's additional contention is that his allergies
rcaused him to believe, in1 good faith, that it would be hazardous
to his health for him to work in the mine.  In support of his
position complainant Atkins v. Cyprus Mines Corporation, 8 FMSHRC
460, 474 (1986) .

These arguments are misdirected.  As a threshold matter
complainant did not refuse to work because of his allergy
problems.  The cited case is not controlling.

Complainant also argues that respondent refused to rehire
complainant in retaliation for his protected activities and for
the filing of his discrimination complaint.
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